
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

·-······-·····--•M••·----------x 

In re: Chapter 11 

SAFETY-KLEEN CORP. 
ll.Jl1, 

Case No. 00-2303 (PJW) 

Jointly Administered 
Debtors. 

PINIWOOD SIIJc; SE1TLEMENT AGREEMENT AND ST~PULATED ORPER 

Safety-Kleen Corp. and its direct and indirect subsidiaries, debtors and debtors-in· 

possession, and the South Carolina Department of Health and Environmental Control 

(''DHEC") hereby enter into this Settlement Agreement, dated as of October 15, 2002, in 

final settlement of claims concerning the Pinewood Facility and other claims as described 

in this Settlement Agreement existing between Safety-Kleen and DHEC. 

The Pinewood Facility 

WHEREAS, Safety-Kleen (Pinewood), lnc. ("Pinewood"), a debtor and an 

indirect subsidiary of Safety-Kleen Corp.t has operated a hazardous waste treatment, 

storage and disposal facility in Sumter Cowity, South Carolina (the "Pinewood Facility•), 

pursuant to a final permit issued by DHEC on March 21. 1994 (the "Pennit0
). The 

Pinewood Facility includes a hazardous waste landfill; and 

WHEREAS~ the Pennit required Pinewood to maintain certain financial 

assurances for closure~ post~closure care and liability coverage for the Pinewood Facility; 

and 



WHEREAS, pursuant to applicable law. Pinewood had provided assurances 

through surety bonds and jmurance, including the Frontier Bonds issued by Frontier 

Insurance Company of Rock Hill. New York ( .. Frontier'»; and 

WHeREAS, the U.S. Department of Treasury annowiced on June 1 ~ 2000 that it 

had removed Frontier from its Listing of Approved Sureties (Circular 570), and DHEC 

issued an Emergency Order on June 9, 2000, directing that Pinewood provide alternate 

financial assurance or commence steps to effect the permanent closure of the Pinewood 

Facility. and 

WHEREAS~ the Permit also regulated the capacity of hazardous waste that could 

be disposed of at the Pinewood Facility; and 

WHEREAS, the South Carolina Court of Appeals detennined on April 4, 2000 

that no further capacity remained at the Pinewood Facility under the Pcnnit, which 

determination became fmal on June 14. 2000; and 

WHEREAS, DHBC demanded on June 14, 2000 that Pinewood commence steps 

to effect the permanent closure of the Pinewood Facility; and 

S11/ety-Klt1en Banltr"ptcy 

WHEREAS. Safety-Kleen filed voluntary petitions for reliefin this Court under 

Chapter 11 of the Bankruptcy Code on June 9~ 2000 and are currently debtors and 

debtors-in-possession; and 

WHBREAS. the United States Court of Appeals for the Fourth Circuit determined 

on December 19, 2001, that DHEC's June 9~ 2000 Order was not subject to an automatic 

banlauptcy stay; and 
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WHEREAS. Pinewood ceased accepting waste for disposal in the Pinewood 

Facility landfill on or about September 25, 2000, and ceased any storage or treatment of 

off .. site generated hazardous waste at the Pinewood Facility in 2001; and 

WHEREAS. DHEC has informed Pinewood of the need to commence final 

closure of the Pinewood Facility and Pinewood has commenced cQ"tain closure activities; 

and 

Cloture and Post·Clo111n Clll'e of the Pinewood F11cillty 

WHEREAS, Pinewood has submitted (1) its revised Closure and Post-Closure 

Care Plan for the Pinewood Facility and (2) its request for a permit modification 

incorporating such Closure and Post-Closure Care Plan to DHEC for its approval, after a 

notice to the public, opportunity for comment and consideration of the comments 

received; and 

WHER.BAS. Pinewood has asserted that it lacks financial resources to undertake 

Ctoaure and Post-Closure Care at the Pinewood Facility; and 

WHEREAS, DHEC has asserted that Safety-Kleen cmtities other than Pinewood 

are also responsible for fimding Closure and Post-Cloaure Care at the Pinewood Facility; 

and 

WHERBAS, Safety-Kleen bas disputed that such Closure and Post.Closure Care 

obligations run to entities other than Pinewood, and has also asserted that such other 

entities lack unencumbered assets sufficient to fund Closure and Post~Closure Care; and 

WHEREAS. the parties wish to resolve promptly the issues of Closure and Post

Closure Care of the Pinewood Facility; and 

Potsntltd Envh'onmenttd lmpt1lrment "'the Pinewood Facility 
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WHEREAS, Pinewood and its predecessors have established pursuant to the 

Pennit an environmental impairment trust fund for the Pinewood Facility to cover the 

cost of clean-up and remediation ofenvirorunental impairment at the Pinewood Facility, 

that has, as of August 31. 2002, a total amount of $20, 716,434.12; and 

WHEREAS, South Carolina regulations previously authorized Pinewood to 

provide financial assurance against environmental impairment through mechanisms other 

than a cash trust fund. including insurance or corporate guarmtees. but the South 

Carolina Court of Appeals invalidated such regulations on April 4, 2000, as improperly 

promulgated by DHEC; and 

WHEREAS, DHEC has filed a proof of claim in the Bankruptcy Proceedings, 

alleging that Pinewood and other Debtors must pay $118,544. 715 (in 1994 dollars) into 

the OSX Contribution Trust Fund, to be used towards any necessary clean-up and 

remediation of environmental impairment of the Pinewood Facility during the 100 years 

folJowing closure of that Facility; and 

WHEREAS. DHEC has requested that the Bankruptcy Court treat $111,477,474 

of its $118.544,715 claim a.~ an administrative expense entiUed to priority over all other 

creditors under bankruptcy law. and Debtors have opposed such request; and 

WHEREAS, issues relating to an environmental impainnent trust fund for the 

Pinewood Facility have been the subject of intensive litigation over more than a decade; 

and 

WHEREAS, Pinewood has asserted that it lacks .financ1al resources necessary to 

provide further payments to the GSX Contribution Trust Fund; and 

WHEREAS, DHEC baa uscrted that Safety-Kleen entities other than Pinewood 

are responsible for funding the GSX Contribution Trust Fund; and 
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WHEREAS, Safety-Kleen bas disputed that such obligation runs to entities other 

than Pinewood, and has also asserted that such other entities Jack unencumbered assets 

sufficient to provide any significant funding to the GSX Contribution Trust Fund; and 

WHEREAS, the parties desire to avoid the expense and uncertainty of continued 

litigation. and have therefore agreed to compromise and settle the various general 

unsecured and administrative expense claims of DHEC and certain other persons on the 

terms set forth herein; and 

SettldlllBllt 

WHEREAS, while this Settlement Agreement primarily concerns the Pinewood 

Facility, the parties also wish to resolve on a broad and final basis certain other claims 

and disputes between them described in the Settlmnent Agreement (with 1he exception of 

the Hollis Road Claim) of any type, whether or not pending, contingent or quantifiable; 

and 

WHEREAS. to facilitate this ScUlement Agreement, the Pinewood Property Prior 

Owner wiU transfer ownership of certain parcels of real estate located at the Pinewood 

Facility to Pinewood; and 

WHEREAS, the goal of this settlement is the continuing care and maintenance of 

the Pinewood facility, subject to DHEC's regulation, for the benefit ofDHBC and the 

public; and 

WHEREAS, DHEC agrees that an effective and appropriate means to settle 

DHBC's claims relatins to the Pinewood Facility is the transfer of the Pinewood Facility, 

and certain related assets as well as certain amounts of cash and an annuity contract as set 

forth herein, to an irrevocable trust (the Site Trust, as defined below), the sole beneficiary 

of which is to be DHEC; and 
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WHEREAS, this Settlement Agreement has been negotiated by the parties in 

good faith talcing into account, among other things, the environmental conditions at the 

Pinewood Facility; long tenn responsibility for closure, post-closure> potential clean-up 

and remediation of environmental impainnent at the Pinewood Facility; the parties• legal 

claims and defenses; the bankruptcy status of the Debtors and their financial condition; 

and the desire of all parties to avoid protracted, expensive and uncertain litigation over 

the Pinowood Facility; and 

WHEREAS, this Settlement Agreement is fair. reasonable and in the public 

interest; 

NOW, THEREFORE. without the admission or any adjudication of any issues of 

fact or law, and upon the consent and agreement of the parties to this Settlement 

Agreement by their attorneys and autbori2ed officials and the Bankruptcy Court. Safety~ 

Kleen and DHEC hereby agree as follows: 

SECTION 1 

DEFINITIONS 

1.01 Capitalized Tenns. For all putposes of this Settlement Agreement, the 

following tenns shall have the meanings sel forth below: 

••Bankruptcy Court" shall mean the United States Bankruptcy Court for the 

District of Delaware. 

•'Bankruptcy Proceedings" shall mean the above-referenced proceedings filed by 

Safety-Kleen Corp. and other Debtors in the United States Bankruptcy Court for the 

District of Delaware, Case No. 00-2303 (PJW) (jointly administered). 
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''Closure and Post-Closure CUe'' shall mean those activities required by the 

Closure and Post-Closure Care Plan nnd applicable South Carolina Hazardous Waste 

Management Regulations. 

''Closure and Post·Closure Care Plan" shall mean the plans for closure and post

closure care in the effective Pennit and approved pennit application, including any future 

revisions made effective through the permit modification process under the South 

Carolina Hazardous Waste Management Regulations; 

.. Debtors" shall mean Safety-Kleen Corp. and its direct and indirect subsidiaries 

that filed for Chapter 11 bankruptcy protection in the Bankruptcy Proceedings. 

~HEC" shall mean the South Carolina Department of Health and Environmental 

Control. or its successor. 

"Effective Date" shall have the meaning set fonh in Section 4.01. 

"Environmental Laws0 shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act {"CBRCLA")~ 42 U.S.C. § 9601 ct seq.; the Resource 

Conservation and Recovery Act, 42 U.S.C. § 6901 et seq. ("RCRA'~~ the Clean Water 

Act, 33 U.S.C. § 1251 et seq.; the South Carolina Hazardous Waste Management Act, 

S.C. Code Ann.§ 44-56-10, et seq.; and all similar federal, stat~ and local statutes and 

regulations issued thereunder as wciJl as any admimstrative order, court order, or other 

requirement related to the environment. natural resources. or health and safety. 

·"Frontier" shall mean Frontier Insurance Company of Rocle Hill, New York. 

"Frontier Bonds .. shall mean the surety bonds for closure, post~closure care and 

third party liability issued by Frontier having lhe Bond Nos. 113183, 133204 and 113184. 
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"Funding Completion Date., shall mean the date that the tramfers of funds and 

property to the Site Trust and the New Environmental Irnpainnent Trust Fwid have been 

completed as required by Sections S.02, 5.05 and 6.03. 

"GSX Contribution Trust Fund,, shall mean the environmental impairment trust 

fund presently in existence established pursuant to a trust agreement dated October 5, 

1992 between NationsBank of South CaroliMt N.A., as Trustee and GSX Services of 

South Carolina, Inc. as Grantor. 

"Hollis Road Claim" shall mean the response: costs referenced for the Hollis Road 

sit~ more extensively detailed in the case, entitle~ South Carolina Department of Health 

and Environmental Control v. Western Atlas, Inc .. /11c/a Litton Industrial Automation 

Systems, Inc., and auccessor4n-interest to Litton Busine..'is Systems. Inc., David Bright, 

individually and d/b/a Superior Container Service, Safety-Kleen (TG), Inc., Safety-Kleen 

Systems. Inc., and Hoowr Bvilding Systems, Inc., Case No. 3-00-1760, cutTcntly pending 

before the United States District Court for the District of South Carolina. 

"New Enviromnental lmpainnent Trust Fund" shall mean the trust established by 

the New Bnviromnental Trust Fund Agreement. 

·~cw Environmental Impairment Trust Fund Agreement" shall mean the trust 

agmment to be entered into pursuant to Section 6.01 that shall govern the New 

Environmental Impairment Trust Fund. 

"Permit" shall mean the final South Carolina Hazardous Waste Pennit SCD 

No. 070375985 issued by DHEC on March 21. 1994. 

·~incwood•• shall mean Safety-Kleen (Pinewood). Inc. 

0 Pinewood Facility" shall mean the hazardous W86te treatment, storage and 

disposal facility in Sumter County, South Carolina, that has been operated by Pinewood. 
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"Pinewood Property Prior Ownern shall mean Dargan P. Elliott Jr ·t bis successors, 

heirs and assigns . 

.. Plan of Reorganization" shall mean any p1an or plans of reorganization approved 

for Safety-Kleen as a result of the Bankruptcy Proceedings. 

"Safety-Kleen" shall mean Safety-Kleen Corp. and its direct and indirect 

subsidiaries, and their successors, assigns and any reorganized company. 

"Safety-Kleen Corp/' shall mean Safety-Kleen Corp., including its successors, 

assigns and any reorganized company . 

.. Site Trust Agreement" shall mean the Pinewood Site Custodial Trust Agreement 

between Pinewood and the Site Trustee. to be entered into pursuant to Section 5.01 . 

.. Site Trust .. shall mean the trust established by the Site Trust Agreement 

.. Site Trust Annuity" shall mean the armuity purchased pmsuant to Section 

5.05(b). 

"Site Trustee•• shall mean the trustee of the Site Trust. 

''Site Trust Estate" shall mean all right, title and interest in and to any and all real 

property of the Site Trust and any personal property including without limitation notes, 

securities, cash, funds and/or other assets contributed to the Site Trust by Pinewood or by 

any other persons or entities. 

"Site Tru&t Fund" shall mean that portion of the Site Trust Estate: other than the 

Site Trust Real Property. 

WSite Trust Real Property0 shall mean the Pinewood Facility real property 

previously owned by Pinewood and transferred to the Site Trust pursuant to 

Section 5.02(a); provided that the proceeds of any sale or other disposition of such real 

property shall be considered part of the Site Ttust Fund. 
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SECTION2 

AUTHORITY 

2.01 The undersigned representatives for Pinewood, for Safety-Kleen and for 

DHEC certify that. subject to Bankruptcy Cow1 approval, they are fully authorized to 

execute and bind Pinewood, Safety-Kleen and DHEC, respectively, to this Settlement 

Agreement. Upon the Effective Date, this Settlement Agreement shall apply to and be 

binding upon Pinewood, Safety-Kleen and DHEC. The parties agree not to contest the 

validity of this Settlement Agreement in any subsequent proceeding arising from it. 

SECTION3 

BANKRUPTCY COURT APPROVAL 

3.01 This Settlement Agreement is expressly subject to the Bankruptcy Court's 

entry of an order approving the Settlement Agreement. Such order shall also include 

approval of the Site Trust Agrcem,ent and the New Environmental lmpainnent Trust Fund 

Agrcemen4 which shall be substantially in the fonns attached hereto as Exhibit A and 

Exhibit D, respectively. If Safety-Kleen has not obtained approval of this Settlement 

Agreement prior to proposing a Plan of Reorganization, the Plan of Reorganization shall 

provide that this Settlement Agreement is a material and imegral part of such Plan of 

Reorganization and, if the Bankruptcy Court disapproves the Settlement Agreement at the 

Plan of Reorganization confirmation hearing, Safety-Kleen agrees that it shaU seek to 

continue such hearing for twenty (20) calendar da}'li to allow DHEC to assert its rights 

with respect to DHEC's administrative expense claim. In the event that this Settlement 

Agreement is not approved by the Bankruptcy Court, this Settlement Agreement shall be 

null and void, shall not be admissible in any pending or subsequent proceeding and the 
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parties reserve all their rights with respect to the pending claims before the Bankruptcy 

Court and any other claims between the parties. In such case. the GSX Contribution 

Trust FWld shall remain in force and effect except as otherwise amended in accordance 

with its terms. 

SECTION4 

EFFECTIVE DATE OF AGREEMENT AND CONDITIONS PRECEDENT 

4.01 The Effective Date of this Settlement Agreement ("•Effective Date") shall 

be the effective date for Safcty-Klecn•s Plan of Reorganization. 

4.02 In the event that each of the condition precedents set fonh in this Section 

4.02 bas not been either satisfied or waived prior to the date set for the hearing on 

confirmation of the Plan of Reorganization, then this Settlement Agreement shall be null 

and void, shall not be admiAtolc in any pending or subsequent proceeding and the parties 

reserve all their rights with respect to the pending claims before the Bankruptcy Comt 

and any other claims between the parties. 

(a) The parties shall obtain a ruling from the Internal Revenue Service that 

the income generated by the Site Trust Fund will be income excluded from gross income 

and not subject to federal income tax in accordance with Section 115 of the Internal 

Revenue Code; 

(b) If the adjustment required by Section 5.1 l(a) exceeds the One and 

One-Half Million Dollar ($1.5 million) threshold described in Section 5.1 l(c), then 

Pinewood shall have given notice of its willingness to make the full adjustment; and 

(c) A Site Trustee and a tnastce for the New Environmental Impairment 

Trust Fund sha)l have been selected pursuant to Sections 5.01 and 6.01, respectively. 
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SECTION5 

PINEWOOD SITE CUSTODIAL TRUST 

5.01 The parties hereby agree to the creation of the Site Trust pursuant to the 

tenns of the Site Trust Agreement. AB promptly as practicable following the execution of 

this Settlement Agreement, Pinewood shall recommend a person to serve as the Site 

Trustee under the Site Trust Agreement, subject to the approval of DHEC. The parties 

shall execute the Site Trust Agreement, which sball be substantially in the fonn attached 

hereto as Exhibit A, upon the Effective Date of this Settlement Agreement. 

S.02 Upon the Effective Date, the following shall be transferred to the Site 

Trust: 

(a) Real property. including improvements thereto, owned by Pinewood 

and previously utilized in the operation of the Pinewood Facility; 

(b) Personal property, including vehicles, machines, equipment and 

suppJie&. owned by Pinewood and located at the Pinewood Facility as of the Effective 

Date; 

(c) Leasehold interests of Pinewood, subject to the tenns of applicable 

leases, previously utilized in the operation of the Pinewood Facility; and 

(d) Permits for the Pinewood Facility issued by DHEC. 

The real property. personal property, leasehold interests and permits to be 

transferred shall be substantially as set out in Exhibit B hereto. THE PROPERTY 

REQUIRED TO BE TRANSFBRRED PURSUANT TO THIS SECTION SHALL BE 

TRANSFERRED "AS IS11 AND "WHERE ISH WITHOUT ANY WARRANTIES, 

EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHANT ABILnY 

OR FITNESS FOR A PARTICULAR PURPOSE. The parties shall execute all necessary 
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document& related to such transfers within thirty (30) calendar days following the 

Effective Date. DHEC shall be the sole beneficiary of the Site Trust. After the transfers, 

Safety-:Kleen shall not be deemed to be a current owner. operator, trustee, partner, 

principal, agent, shareholder, officer or director of the Pinewood Facility or the Site 

Trust, and nothing herein, including this sentence, shall be deemed to admit, imply or 

suggest that any Debtor other than Pinewood has ever been an owner, operator, trustee, 

partner. principal, agent, shareholder, officer or director of the Pinewood Facility or the 

Site Trust. 

S.03 It is the express intent of the parties that the Site Trust shall be a Qualifioo 

Settlement Fund within the meaning of Section 468B of the Internal Revenue Code of 

1986t as amended, and the Treasury regulations promulgated thereunder. 

S.04 The assets ofthe Site Trust, including the Site Trust Real Property 

transferred pursuant to Section 5.02 and the funds and proceeds of the Site Trust Annuity 

transferred pursuant to Section 5.05, shall be used for compliance with the Pennit, 

including, Closure and Post-Closure Care of the Pinewood Facility, and such other uses 

allowed by the Site Trust Agreement. 

S.05 Pinewood agrees to provide funding to the Site Trust in the fotlowing 

fonns and amounts; provided that such amounts shall be subject to adjustment pursuant 

to Section S. t 1: 

(a) Upon the Effective Date, Pinewood shall transfer to the Site Trust the 

following amount: Thirteen Million, One Hwidred Sixty Two "lbousand, Seven Hwtdred 

Sixty Eight Dollars ($13,162,768). 

{b) As promptly as practicable after the Effective Date, and no later than 

thirty {30) calendar days following the Effective Date, Pinewood will transfer to the Site 
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Trust the ownership of a single-payment, fully paid guaranteed annuity with a financial 

institution with a Moody1s rating of Aal or higher, and a Standard and Poors rating of 

AA+ or higher with a payout schedule providing for annual payments to the Site Trust in 

accordance with the schedule: attached hereto as Exhibit C. Such annuity shall be 

separately guaranteed by another financial institution with at least Fifty Billion Dollars 

($SO billion) in assets. Within fourteen (14) calendar days following the execution of this 

Settlement Agreement~ Pinewood shall provide DHEC a copy of the annuity proposed to 

be purchased under this Section. 

(c) It is the express intent of the parties that any i~me received by the 

Site Trust from the Site Trust Annuity or on any of its other investments is income 

generated for the benefit of the Site Trust's sole beneficiary, DHEC, and should therefore 

be excluded from gros:s income and not be subject to federal income tax pursuant to the 

provisions of Section 115 of the Internal Revenue Code and other applicable legal 

principles. 

5.06 DHEC agrees that the ownership by the Site Trust of the funds to be paid 

pursuant to Section 5.0S(a) and the Site Trust Amuity shall satisfy in full the Site Trusf s 

financial assurance obligations for closure and post-closure care of the Pinewood Facility 

under DHEC Hazardous Waste Management Regulation R.61-79.264, Wlderlhe Permit, 

and under the South Carolina Hazardous Waste Management Act. 

S.07 The Site Trust Agreement shall require the Site Trustee to provide DHEC 

and il8 representatives, including its conlractors, access at all reasonable times to the 

Pinewood Facility. In addition, DHEC retains all of its access authority and rights under 

applicable law. 
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5.08 Provided that Pinewood has given DIIEC its written request that the 

provisions of this Section 5.08 shall become effective, aa of the Funding Completion 

Date, DHEC shall be deemed to have released and consented to the tennination of the 

Frontier Bonds and DHEC shall, within fomtcen (14) calendar days following the 

Funding Completion Date. notify frontier in writing that suc:h fmancial assurance is 

released and no longer required. DHBC shall execute such other documentation as 

Pinewood may reasonably request to verify this release and tcnnination. 

5.09 Upon and after the Funding Completion Date, Safety-Kleen shall have no 

obligation to provide fmancial assurance coverage at the Pinewood Facility and sha11 

have no liability for Closure and Post-Closure Care; and nothing herein, including this 

sentence, shall be deemed to admit, imply or suggest that any Debtor other than 

Pinewood has ever had any such obligation or liability. 

5.10 The Site Truat Agreement shall authorize and require the Site Trustee to 

grant DHEC a security interest in the Site Trust Fund and Site Trust Annuity as of the 

Effective Date. 

5.11 The amount of the cash payments required to be contributed pursuant to 

Section 5.0S(a) and/or the amounts of the annual payments to be made Wlder the Site 

Trust Annuity as set forth in Exhibit C (collectively. the .. Funding Amounts") shall be 

subject to adjustment prior to the Effective Date as set forth in subsections (a) and (b) 

below: 

(a) Adiustments. 

1. The Funding Amounts shall be increased in an 

amount equal to a reasonable estimate of the sum (reflecting present value) of (i) the 

aggregate amount to be paid to die Site Trustee as compensation over the life of the Site 
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Trust and (ii) the aggregate amount necessary to procure insurance for the Site Trust, in 

each case pursuant to the terms of the Site Trust Agreement (including compensation 

terms that may be negotiated with the Site Trustee after the execution oftliis Agreement). 

2. The Funding Amounts shall be decreased in an 

amount equal to the sum of (i) in the case of work completed by Pinewood prior to the 

Effective Date with respect to Closure and Post-Closure Care of the Pinewood Facility, 

the lllJlount of costs and expenses budgeted in the Closure and Post·Closure Care Plan for 

such work and (ii) in the case of work begun by Pinewood, but still in progress, prior to 

the Effective Date, an appropriate amount consistent with the budget in the Closure and 

Post-Closure Care Plan reflecting the work that has been completed as of the Effective 

Date. With respect to work that Pinewood completes prior to the Effective Date, Safety

Kleen may, in its disc~ion, submit periodic statements to DHEC of the proposed 

adjustments to the Funding Amounts arising out of such work. DHBC shall respond in 

writing within thirty (30) calendar days following its receipt of any such statement as to 

whether it accepts such adjustments. To the extent that DHBC accepts any such 

adjustments, it shall be precluded from disputing such adjustments under S.1 l(b). 

(b) Adiy§lment AmQ.WrtS and Proc~. Pinewood shall determine the 

amount of increase or decrease to be made to the FlDlding Amowits and in what manner 

to allocate such increase or decrease among the Section 5.0.S(a) cash paynient and the 

Site Trust Annuity annual payments. Pinewood shall provide DHBC a written 

description setting forth its calculation of and basis for such increase or decrease and 

allocation of such amount, which shall be subject to DHEC's approval. Cn the event that 
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the parties have a dispute regarding the amount of any adjustment to be made pursuant to 

Section 5. I l(a)(2), such dispute shaJI be resolved as folJows: 

l. If the difference between the adjustment proposed 

by Pinewood and the adjustment proposed by DHEC is greater than One and One-Half 

Million Dollars ($1.S million). then at DHEC's option. exercised by written notice 

delivered to Pinewood, this Settlement Agreement shall be null and void, shall not be 

admissible in any pending or subsequent proceeding and the parties reserve all their 

rights with respect to the pending claims before the Bankruptcy Court and any other 

claims between the parties. If DHEC does not exercise it& option pursuant to the 

preceding sentence, then the parties shall resolve the dispute in accordance with Section 

5. l 1(b)(2) below. 

2. Iftbe difference between the adjustment proposed 

by Pinewood and the adjustment proposed by DHEC is less than or equal to One and 

One~Half Million Dollars ($1.5 million), then the parties shall submit to binding 

arbitration, on the sole issue of the difference of the adjuatmcnt amounls> under and 

subject to the commercial Arbitration Rulos of the American Arbitration Association 

(•'AAA") then in effect. The arbitration shall be before one arbitrator, who shall be 

independent from the parties, cho8ell by the parties from among AAA's Panel of 

Commercial Arbitrators within seven (7) calendar days of the first filing before the AAA. 

If the parties cannot agree on an arbitrator, one shall be appointed by the AAA. The 

parties agree that the decision of the arbitrator shall be enforceable in any court. 

(c) Notwithstanding Section 5.1 l(aXI). in the event the sum of (i} the 

amount required by Section 5.1 l(a)(l) to be added to the cash payment to be contributed 
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pursuant to Section S.05(a), and (ii) the increase in the purchase price of the Site Trust 

Annuity necessitated by the adjustments required by Section S.1 l(a)(l) to the annual 

payments to be made under the Site Trust Annuity, exceeds One and One-Half Million 

Dollars ($1.S million) (reflecting present value), Pinewood shaJl notify DHEC in writing 

as to whether Pinewood shall make the full adjustment required by Section S.l l(a)(t). In 

the event Pinewood is not willing to make the full adjusunent, this Settlement Agreement 

shall be null and void, shall not be admissible in any pending or subsequent proceeding 

and the parties reserve au their rights with respect to the pending claims before the 

Bankruptcy Court and any other claims between the parties. 

SECTION6 

NEW ENVIRONMENTAi... IMPAIRMENT TRUST FUND 

6.01 The parties agree to the creation of the New Environmental Impairment 

Tmst Fund pursuant to the tenns of the New Environmental Impainnent Trust Fund 

Agreement. AB promptly as practicable following the execution of this Settlement 

Agreement, Pjnewood shall recommend a person to serve as the trustee under the New 

Environmental Impairment Trust Fwid Agreement, subject to the approval of DHEC. The 

parties shall execute the New Environmental lmpainnent Trust Fund Agreement, which 

5hall be substantially in the fonn attached hereto as .Exhibit D. upon the Effective Date of 

this Settlement Agreement. The funds in the New Environmental Impairment Trust Fund 

shall be for the sole benefit of DHEC and shaJI be used to pay for the costs of (i) clean

up; (ii) restoration of environmental impainnent and (iii) addressing other environmental 

concerns, in each case, associated with the Pinewood Facility. 
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6.02 It is the express intent of the parties that the New Environmental 

Impairment Trust Fund shall be a Qualified Settlement Fund within the meaning of 

Section 4688 of the Internal Revenue Code and the Treasury regulations promulgated 

thereunder. 

6.03 The New Environmental hnpainnent Trust Fund shall be funded as 

follows: 

{a) Pursuant to the tenns of the New Environmental Impainncnt Trust 

Fund Agrcemc::n~ the parties shall take all steps necessary to effect the transfer of all 

funds within the GSX Conuibution Trust Fund to the New Environmental Impairment 

Trust Fund. Simultaneously with such transfer. the GSX Contribution Trust Fund and the 

GSX Contribution Trust Fund Agreement shall be deemed tenninated and the GSX 

Contribution Trust Fund Agreement shall have no further force or effect and no party 

thereto shall have any further rights. obligations or liabilities thereunder. It is the parties' 

intention that the New Environmental lmpainncnt Tnist Fund Agreement shall replace 

and supercedc the GSX Contribution Trust Fund Agreement in every way. 

(b) Upon the Effective Date, Pinewood shall pay an additional Fourteen 

and One-Half Million Dollars ($14.S million) to the New Environmental Impainnent 

Trost Fund. 

6.04 It ia the express intent of the parties that any income generated by the New 

Environmental lmpainnent Trust Fund will be for the benefit of the New Environmental 

Impainnent Trust Fund's sole beneficiary. DHEC, and therefore will be income excluded 

from gross income and not subject to federal income tax in accordance with Section 115 

of the Internal Revenue Code and other applicable legal principles. In the event that any 
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such income is detennined to be gross income that is subject to federal income tax, any 

tax due shall be paid by the New Environmental hnpairment Trust FW1d. 

6.0S Provided that Pinewood has given DHEC its written request that the 

provisions of this Section 6.05 shall become effective, as of the Funding Completion 

Date, DHEC shall be deemed to have released and consented to the termination or 

cancellation of each of the following insurance policies, surety bonds or other financial 

instruments or mechanism& providing coverage with respect to the Pinewood Facility; 

provided, however, that such tennination or cancellation shalt not affect coverage for 

claims that have accrued or arisen prior to such tmmination or cancellation: Policy Nos. 

NTL 1632416; 8193628; NTL 1632417; PECOOOSS4401. Within fourteen (14) calendar 

days following the Funding Completion Date, DHEC shall notify Pinewood and its 

insurers (Reliance Insurance Company of Illinois, American International Specialty Lines 

Insurance Company, and Greenwich Insurance Company) in writing that the coverage is 

released and no longer required. DHEC shall execute such other documentation as 

Pinewood may reasonably request to verify this release and tennination. 

6.06 As of and after the Funding Completion Date, Safety .. Kteen shall have no 

obligation to provide insurance coverage at the Pinewood Facility and shall have no 

liability for any occurrences or onvironmental impainnent at the Pinewood Facility; and 

nothing herein, including this sentencet shall be deemed to admit. imply or suggest that 

any Debtor other than Pinewood has ever had any such obligation or liability. 

6.07 DHEC agrees that it shall rely in the first instance upon and utili:r.e the 

funds contributed to the New Environmental lmpainnent Trust Fund pursuant to Section 

6.03(b) and any interest acciued thereon Oess any allocated taxes and expenses) for the 

payment of any and all costs of clean-up and restoration of environmental impaimumt at 
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the Pinewood Facility. DHEC shall not bring any legal claims against any third party for 

the payment of such costs until the fu 11 amount of the payment pursuant to Section 

6.03(b) (including any interest earned thereon, less any allocated taxes and expenses) has 

been committed, allocated, budgeted or expended for the purposes described in the 

preceding sentence. 

SECTION7 

ALLOWANCE OF CLAIMS 

7.01 DHEC filed claims pursuant to the bar date of December 6~ 2000, 

established by the Bankruptcy Order of August 11, 2000. The claims for the closure, 

post.closure, and third party liability and the Frontier Bonds for the Pinewood FacUity, 

Trumbull numbers 16049, 16050, 16051, and 16052, shall be deemed withdrawn with 

prejudice as oftbe Funding Completion Date, as are all applications for administrative 

expanses filod with respect thereto. The claims for the GSX Conbibution Trust Fund and 

the environmental cleanup claim for the Pinewood Facility~ Trumbull numbers 16108, 

16109, 16110, and 16098, shall be deemed withdrawn with prejudice as of the Funding 

Completion Date, as are all applications for administrative expenses filed with respect 

thereto. 

7.02 PutaUant to the Consent Order 02 .. 22-HW, a general unsecured claim in 

the amount of Twenty Four Thousand. Six Hwtdred Dollars (524,600) shall be aJlowed 

against Pinewood. 

7.03 Other claims filed by DHEC, which have been resolved by agreement of 

the parties. are described in Exhibit G. Each such claim shall be deemed allowed as of 
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the Effective Date against the particular Debtor listed in Exhibit G, in the amount listed in 

Exhibit G. 

7 .04 The parties reserve all of their rights with respect to the Hollis Road 

Claim. 

7.0S The proofs of claim filed by DHEC having Trumbull numbers 16095, 

16096 and 16097 shall be deemed withdrawn with prejudice as of the Fwiding 

Completion Date as are applications for administrative expenses filed with respect 

thereto. 

SECTIONS 

RELEASE; COVENANT NOT TO SUE; DISMISSAL OF PENDING 
LITIGATION; PRESERVATION OF CLAIMS 

8.01 Upon the Funding Completion Date, the following liability of Safety-

Kleen to DHEC shall be released and deemed satisfi~ and DHEC covenants not to sue 

or take any other civil judicial or administrative claim or action against Safcty .. KJeen with 

respect to the following matters: (a) any and all liability of any kind. in law or in equity, 

whether or not pending, contingent or quantifiable, relating to tho Pinewood Facility, 

including, withollt limitation any and all liability (i) for Closure and Poat·Closme Care of 

the Pinewood Facility, (ii) with respect to the establishment and funding of an 

environmental impainnent trust fund, (iii) with respect to response costs of DHEC or 

natural resource damages incurred at or from the Pinewood Facility, and (iv) for civil or 

administrative penalties for any alleged violations occurring prior to the Effective Date; 

and (b) any and all liability of any kind, in law or in equity~ whether or not pending, 

contingent or quantifiable, with respect to conditions or conduct known to DHEC as of 

the date of the execution of this Settlement Agreement. The release and covenant not to 
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sue in the foregoing sentence shall not apply to the Hollis Road Claim or any liability 

arising from activities or conduct by Safety-Kleen that takes place after the Effective 

Date. or the rights of DHEC to pursue claims or actions against Safety-Kleen to enforce 

the tenns of this Settlement Agreement. Notwithstanding the foregoing release and 

covenant not to sue in this Section 8.01, DHEC shall have the right to file an 

administrative expense claim or to take any other appropriate action with respect to any 

violation of law by Safety-Kleen arising during the period commencing on the date of the 

execution of this Agreement and ending on the Effective Date other than any alleged 

violation of law relating to the provision of financial assurances at the Pinewood Facility. 

Nothing in this Section 8.01 shall be deemed to limit in any manner the effect of any 

discharge received by Safety-Kleen as a result of the confirmation of the Plan of 

Reorganization. 

8.02 The releue, satisfaction and covenant not lo sue provisions contained in 

the pniceding Section 8.01 shall al8o apply to the present and past officers, directors, 

agents and employees of Safety-Kleen (but only to the extent that such parties' liability 

arises out of thcir capacity u present or past officers, directors, agents or employees of 

Safety .. Kleen). 

8.03 Upon the Funding Completion Date, DHBC covenants not to sue or take 

any other civil judicial or administrative claim or action against the Pinewood· Property 

Prior Owner, arising from or relating to the Pinewood Facility, including, without 

limitation, claims under Environmental Laws; provided, however that the foregoing 

covenant not to suo shall not apply to any liability arising from activities or conduct by 

the Pinewood Property Prior Owner that take place after the Effective Date and provided 

further that the foregoing covenant not to sue shall become null and void if the Pinewood 
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Property Prior Owner has not transferred the real property listed in Part II of Exhibit B 

hereto to either Pinewood or the Site Trust as of or prior to the Funding Completion Date. 

8.04 Within thirty (30) calendar days following the Funding Completion Date, 

the parties agree to dismiss with prejudice any pending judicial or administrative 

litigation between them, except litigation with rcapect to the Holiis Road Claim. This 

includes each of the actions or proceedings Jisted on Exhibit B hereto. 

8.0S Safety· Kleen shall have received no later than fourteen (14) calendar days 

following the execution of this Settlement Agreement, duly signed and executed releases 

and agreements to dismiss, in the fonn attached hereto as Exhibit F, from the following 

parties: the South Carolina Department of Natural Resources, the South Carolina Public 

Service Authority (also known as Santee Cooper); Sierra Club; and Phil P. Levcmtis 

(collectively, the "Releasing Parties"). The release and agreement to dismiss shall 

provide, in consideration for all ofSafety-Kleen's undertakings and agreements under this 

Settlement Agreement. for the Releasing Parties' release of, and covenant not to sue, 

Safety-Kleen or any of its past and pre1en1 officers, directom, agents, or employees, or 

the Pinewood Property Prior Owner, for any claims or matters, in law or equity9 whether 

or not pending, contingent or quantifiable, arising from or relating to the Pinewood 

Facility, including, without limitation, any claims under Environmental Laws. It shall 

also provide for the withdrawal with prejudice of any proof of claim filed by the 

Releasing Parties in the Bankruptcy Proceedings, and the dismissal with prejudice of the 

Releasing Parties• claims in any pending judicial or administrative proceeding filed by 

any Releasing Parties against Safety-Kleen. The release and the withdrawal of any proof 

of claim shall not become effective until the Funding Completion Date; provided that if 

tho requirements of Sections S.02, S.OS and 6.03 are not satisfied, the release and the 
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withdrawal of any proof of claim shall become null and void. In the event that Safety

Kleen is not timely provided with one or more of the executed fonns referred to above, at 

Safcty-Kleen's option, Safety-Kleen shall have the right to (a) withdraw its approval of 

this Settlement Agreement and any request for approval of this Settlement Agreement 

from consideration of the Bankruptcy Court and DHEC shall consent to such withdrawal 

or (b) inform DHEC and the Bankruptcy Court ofSafety-Kleen's intent to proceed with 

the Settlement Agreement notwithstanding the requirements of this Section 8.05. In the 

event that Safety~ Kleen chooses to withdraw its approval of the Settlement Agreement, 

then this Settlement Agreement shall be null and void, shall not be admissible in any 

pending or subsequent proceeding and the parties reserve all their rights with respect to 

the pending (ilaims before the Bankruptcy Court and any other claims between the 

parties. 

8.06 DHEC and Safety-Kleen do not release and expreBsly reserve all claims, 

demands and causes of action either judicial or administrative, past or future. in law or 

equity. which DHEC or Safety-Kleen may have against any person. firm, corporation, or 

other entity not expressly released pursuant to this Settlement Agreement. Nothing in 

this Settlement Agreement shall be construed as or result in a release of any claims that 

DHEC or Safety-Kleen have against any person. firm, corporation, or other entity not 

expressly released pursuant to this Settlement AgrecmenL 

8.07 Safety-Kleen shall have or retain all rights under federal and state 

statutory or comm.on law to seek contribution or indemnification against, or protection 

from contribution or indemnification claims of, any and all other parties or entities not 

parties to this Settlement Agreement. 
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8.08 In the event that Safety-KJcen files suit against DHEC and/or a Releasing 

Party(ies), or their respective employees and agents, in contravention of Section 9.01 of 

this Settlement Agreement, then Sections 8.01and8.03 (in the case ofa suit against 

OHEC or its employees and agents) and/or the release and withdrawal of claims with 

prejudice executed and delivered pur&uant to Section 8.05 (in the case of a suit against a 

Releasing Party or its employees and agents). shall be null and void. 

SECTION9 

WAIVER OF CLAIMS 

9.01 In consideration of tho entry of this Settlement Agreement, Safety-Kleen 

{and its officers, directors. agents and employees) relea.~e and covenant not to sue or take 

any other civil judicial or administrative claim or action against DHEC~ any Releasing 

Party who has c:xccuted and delivered a release to Safety·Kleen in accordance with 

Section 8.05, or their respective employees and agents on any claim, cowitcrclaim, or 

cause of action with respect to the Pinewood Facility, or for olaims, counterclaims, or 

causes of action known by Safety·Kleen at the time of the execution of the Settlement 

Agreement, other than any claim or action to enforce the terms of' this Settlement 

Agreement. The release and covenant not to sue in the foregoing sentence shall not apply 

to any liability arising from activities or conduct by DHEC or any such Releasing Party 

that takes place after the Effective Date. In the event that DHEC or any such Refoasing 

Party files suit against Safety-Kleen (or its officers, directors. agents and employees) in 

contravention of Section 8 of this Settlement Agreement or such Releasing Party's 

release, as the case may be, this Section 9.01 shall be null and void as to the party filing 

such suit. 
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SECTION10 

TRANSFER OF LAIDLAW CLAIMS 

l 0.01 Upon the Funding Completion Date, DHEC shall assign and transfer to 

Pinewood or its designce any and all claims that DHEC may have against Laidlaw, Inc. 

or any of its subsidiaries or affiliates. DHEC agrees to cooperate in all reasonable ways 

with Pinewood or its dcsignee in its pursuit of any such assigned and transferred claims, 

and to complete and execute any documents that may be necessary to effectuate such 

assignment and transfer. 

SECTIONU 

RETENTION OF JURISDICTION 

11.0l The Bankruptcy Court shall retain jurisdiction of this matter for the 

purposes of enforcing the terms of this Settlement Agreement, or resolving any disputes 

arising hereunder until the Bankruptcy Proceedings are closed; provided, however, that 

nothing herein shall be deemed to prevent any party from seeking to reopen the 

Bankruptcy Proceedings to reaoJve a dispute Wlder this Settlement Agreement. 

Enforcement of the terms of and resolution of any disp11tcs under the Site Trast 

Agreement or the New Environmental Impainnent Trust Fund Agreement, respectively, 

that do not involve Safety-Kleen as a party, lhall not be considered disputes under this 

Settlement Agreement and shall be resolved in accordance with the tmns of each such 

agre~ment. 
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SECTION ll 

GENERAL MATIERS 

12.01 This Settlement Agreement has been drafted jointly by collllsel for all 

parties to the Settlement Agreement. The parties agree that the Settlement Agreement 

shall not be construed against any individual party as the draitcr of the Agreement. 

12.02 This Settlement Agreement constitutes the entire agreement of the parties 

with respect to the subject matter hereof and supersedes all prior written and oral 

agreements, understandings and negotiations. All Exhibits hereto are deemed part of this 

Settlement Agreement and are incorporated herein and made a part hereof. The headings 

of this Settlement Agreement are for reference only and shall not be deemed to form part 

of the text or be used in the construction or interpretation of this Settlement Agreement. 

12.03 No amendment, modification, or waiver of this Settlement Agreement 

shall be effective unless set forth in a written instrument executed by a duly authorized 

repmsentative of each of the parties hereto and approved by the Bankruptcy Court. This 

provision shall not apply to the amendment, modification, or waiver of the Site Trust 

Agreement or the New Enviromnental Impainncnt Trust Fwtd Agreement, each of which 

may be amended, modified or waived in accordance with its terms. 

12. 04 Any notices or other t0.rrespondence required pursuant to this Settlement 

Agreement shall be sent to the following addresses and shall be sent by hand, certified 

mail (return receipt requested) or overnight express or courier service and shall be 

deemed given (i) at the time delivered. if by hand or (ii) at the time delivered to the 

courier service, if by overnight express. Written notice as specified herein sent to the last 

address provided to the sender hereunder shall constitute complete satisfaction of any 

written notice requirement of this Settlement Agreement. 
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1 AS TO SAFETY-KLEEN: 

Safety-Kleen 
General Counsel 
1301 Gervais Street 
Columbia, S.C. 29201 

With a copy to be sent to the following addreas of any notice or other 
corre5pondcnce sent to Safety-Kleen prior to the first anniversary of the 
Effective Date: 

Arnold & Porter 
Thomas H. Milch 
SSS 12•h Street N.W. 
Washington, DC 20004 

2 ASTODHEC: 

South Carolina Department of Health and Environmental Control 
Deputy Commissioner for Environmental Quality Control 
2600 Bull Street 
Colwnbia. South Carolina 29201 

With a copy to be sent to the following address of any notice or other 
correspondence sent to DHEC prior to the fint anniversary of the 
Effective Date: 

South Carolina Department of Heallh and Environmental Control 
E. Katherine Wells 
Office of General Counsel 
2600 Bull Street 
Columbia, South Carolina 29201 

The persons identified in this Section for receipt of notices and conespondence may be 

changed upon written notice to the other parties. 

12.05 This Settlement Agreement is binding upon and shall inure to the benefit 

of the parties hereto and their successors, assigns, receivers. and subsidiaries. 

12.06 This Settlement Agreement may be executed in counterparta, each of 

which shall be deemed an original, but which, when taken together. shall constitute one 

and the same instrument. 
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12.07 This Settlement Agreement m being entered into by the parties as a result 

of a compromise and with the intention to avoid further disputes and litigation between 

the parties and their attendant inconvenience and expense. Accordingly, nothing in this 

Settlement Agreement shall be construed or deemed as an admission or acknowledgment 

by any party of the existence or nonexistence of any violation, culpability, fault. liability 

or wrongdoing whatsoever. 

12.08 The parties to this Settlement Agreement agree to cooperate with one 

another to effectuate the Settlement Agreement and to take or perfonn all reasonable 

steps and acts necessary or appropriate to implement the Settlement Agreement in 

accordance with its tenns. 

12.09 The payments required to be made under Sections S.05(a) and 6.03(b) 

shall be made in U.S. dollars, either by wire transfer of immediately available funds to 

the bank account or accounts specified by the recipient or by certified or cashier's check 

payable to the recipient. Safety·-Klecn herd>y guarantees the payments required to be 

made under Sections S.OS(a) and 6.03(b) and the obligation of Pinewood to transfer the 

Site Trust Annuity pUISuant to Section S.OS(b) and shall make such payments and/or 

satisfy such obligation if Pinewood timely fails to do so. 

12.10 All transfers of real and personal property and cash made punruant to this 

Settlement Agreement ahall be made ftee and clear of liens, encumbrances and other 

intcnsts in accordance with Section 363(£) of the Bankruptcy Code and shall not be 

subject to any transfer taxes in accordance with Section l 146(c) of the Bankruptcy Code. 
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